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Norfolk Southem Corporation
Law Department

Three Commercial Place ' : )
Norfolk, Virginia 23510-9241

Pauline Foreman
Legal Assistant

(757) 823-5434
Pauline.Foreman@nscorp.com

October 23, 2013
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Remediation Project Manager
Trinity Industries, Inc.

2525 Stemmons Freeway
Dallas, TX 75207

RE: Greenville, PA (South Plant) - Trinity Industries, Inc. ROE; NS Law File
: ROE00272

Dear T. Barrett:
Enclosed is an original of the above-captioned agreement for your file.
) Sincerely,
(P
Pauline Foreman

Enclosure : .

Operating Subsidiary Norfolk Southern Railway Company
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ENVIRONMENTAL RIGHT OF ENTRY AGREEMENT

“ TRINITY INDUSTRIES, INC. ("Licensee"), a Delaware corporation, has
requested that NORFOLK SOUTHERN RAILWAY COMPANY ("Company”), a-Virginia
corporation, grant Licensee permission to enter upon the property adjacent to property
of Licensee at 100 York Street, Township of Hempfield, Pennsylvania (South Plant) as
~ indicated on the attached map, marked as Exhibit A (hereinafter referred to as
"Property”) for the purpose of temporarily removing fence and to remove impacted soil.
from the Property, as more specifically set forth in the attached Scope of Work.

Company, in consideration of the covenants and conditions contained in
this agreement and insofar as its right, title and interest permits, grants Licensee
permission to enter on the said Property for the purpose stated in the preceding
paragraph, subject to the terms and conditions set forth below:

_ 1. In consideration of Company granting its permission for the said
purpose, Licensee agrees to indemnify and hold Company and any other corporation.
associated, controlled by or under common control with-Company and their officers,
employees and agents, harmless from and against all costs, losses, claims, damages,
or expenses, including attorneys' fees, arising out of any loss of life or personal injury or
property loss.or damage whatsoever which results from, accrues from, is connected to
or is incidental to the undertakings of Licensee hereunder, unless such loss, injury or
damage is solely caused by the negligence of Company. In addition, Licensee agrees
to indemnify and hold Company and any other corporation associated, controlled by or
under common control with Company, and their officers, employees and agents,
harmless from and against all costs, losses, claims, damages, or expenses, including
attorneys' fees, arising out of any loss of life or personal injury or property loss or
damage whatsoever in the event any well or boring installed acts as a conduit for any
contamination of any type, whether or not such loss, injury or damage purports to be
caused by the negligence of Company.

2. a. All work done hereunder shall be done at Licensee's sole
expense. No work shall occur within twenty-five (25) feet of the center line of any track;
provided that Company reserves the right to require placement of wells or borings at
. distances even more than twenty-five feet from the center line of any track if conditions
dictate. No drainage condition shall be created or allowed to exist that may be adverse
to Company. Licensee's work shall not interfere with the safe and proper support of
Company's roadbed and track. All work done hereunder shall occur onIy during
daylight hours at the location-of the entry.

b. All work done hereunder shall be performed by Licensee
with such care, diligence .and cooperation of Licensee with Company personnel as will
avoid accident, damage or harm to persons or property and delays to or interferenice
with operations of Company. If the work is to be performed in the vicinity. of railroad
facilities, said work shall be performed in accordance with (a) the latest American
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Railway Engineering and Maintenance Association Guidelines, by reference hereby
made a part hereof; and (b) to the entire satisfaction of Company's Division Engineer or
his duly authorized representatlve

C. Licensee agrees to reimburse Company promptly, upon bill
rendered, for all expenses incurred by Company, resulting from or in connection with
any such special engineering studies, field supervision, flagging protection or other
services as- Company may find necessary to perform in connection with Licensee's
proposed work.

d. It is expressly understood that the initial work covered
hereunder will take approximately three to four days, and that any well'casings will
either be flush with the ground or installed with a stickup cover, at the discretion of
Company’s Division Engineer, and will be clearly marked with an appropriate locking
cap (e.g., vehicular cap if cars may cross). Samples will be taken by Licensee only on

- a one time basis.

3. Company's Division Engineer Paul C. Sciotti at (412) 893-7255
shall be given notice not less than seventy-two (72) hours before Licensee proposes to
enter upon Company's property. Licensee understands that additional notice may be
required if Company is to provide, at the desired time, any flagging which Company
may deem necessary under Article 2 hereof.

4. This Environmental Right of Entry Agreement (a) shall not be
assigned or transferred without written approval of the Company and (b) may be
terminated at will by the Company or Licensee on five (5) days' written notice to the
other party and shall terminate automatically one year from the date of this agreement;
provided, however, that termination shall not relieve Licensee, or its contractors of any
obligation or llablllty incurred prior to such termination.

5. As used herein, the term Licensee shall be deemed to include
Licensee and its agents and contractors.

6. Unless disclosure is required by court order or applicable law or
regulation, Licensee shall maintain the confidentiality of all information pertaining to any
environmental test performed on the Property.

7. Before entering the Property, Licensee shall secure the permission
- of any tenant, IF ANY, who is in possession of that Property. Company agrees that
Company will assist Licensee in obtaining such consent from any such tenant who
otherwise unreasonably withholds consent from Llcensee following Licensee's request
for such consent.
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8. a. Licensee or its contractor shall secure, at its or their own
expense, any permits or licenses required by federal, state, or local laws or ordinances
and shall comply with all applicable laws, including (but not limited to) any laws,
regulations, standards, and permit requirements relating to environmental poliution or
contamination or to occupational health and safety. Licensee shall indemnify and hold
harmless Company from and against any and all claims arising out of or connected with
the violation, by Licensee, of any law, standard, regulation, or permit requirement.

. b. If any mechanics' or materialmen's liens, or similar lien, is
asserted against the Property, or any other property of Company, as a result of the
exercise of any license herein granted, Licensee shall immediately satisfy, defend, or
obtain the release of such lien, all at Licensee's expense, and Licensee shall indemnify
and hold harmless Company from and against any claims arising out of or connected
with such lien.

9. No work of anyAcharacter shall be started on the Property' until:

a. Certificates of Insurance, specifying that the policies are
applicable to the particular work, have been furnished to and accepted by Company as
evidence that Licensee and/or its contractor and subcontractor maintain the following
insurance coverages

(i) Workers' Compensation Insurance in satisfaction of
statutory requirements of the state where the property
covered by this agreement is located. Also, Employers'
Liability Insurance having limits of not less than $500,000
each accident, $500,000 per disease - policy limit; and
$500,000 per disease - each employee.

(i) ~ Comprehensive General Liability Insurarice havmg a.
combined single limit of not less than $2,000,000 per
occurrence for all loss, damage, cost and expense, including
attorney's fees, arising out of bodily injury, fiability and
property damage liability during the policy period. Such
policy shall be endorsed to name Company as an-additional
insured and shall include a severability of interests provision.

In addition, the policy of Licensee and/or its contractor and
subcontractor shall be endorsed to refiect Contractual
Liability Insurance specifically relating to the indemnity
provisions of this agreement and any exclusion for
construction or demolition activities (including installing wells
or boring holes, but not for work done by means of a hand

- augur) conducted within 50 feet of railroad tracks shall-be
deleted from Licensee's policy.
3
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(i)  In the event Licensee cannot obtain contractual liability
insurance to cover the obligations assumed under this
Environmental Right of Entry Agreement, Licensee or its
contractor shall procure and furnish to Company either:

(A)  aRailroad Protective Liability Insurance Policy having
a combined single limit of $2,000,000 per occurrence
and $6,000,000 in the aggregate applying separately
to each annual period. Said policy shall provide -
coverage for all loss, damage, or expense-arising
from bodily injury and property damage liability, and
physical damage to property attributed to acts or
.omissions at the job site. Said policy shall name
Company as the named insured and the policy shall
be underwritten on Insurance Services. Offices Form
No. CG 00 35 10 01 or its equivalent, or

(B) arisk financing fee of $1,000.00 (herein called the
"Risk Financing Fee"), in exchange for which
Company will include the project under Company's
Master Railroad Protective Liability Insurance Policy.

(iv)  Automobile Liability Insurance having a combined single limit
of not less than $1 million per occurrence. Said policy shall
name Company as an additional insured and shall include a
severability of interests provision.

b. Company has advised Licensee that limits, form, and
substance of insurance policies and certificates of insurance are satisfactory to
Company. The original Railroad Protective Liability Insurance Policy if applicable and
certificate of liability insurance should be forwarded to Risk Manager, Norfolk Southern
Corporation, Three Commercial Place, Norfolk, Virginia, 23510. The furnishing by
Licensee of such insurance and the acceptance of the same by Company is not -
intended to and shall not reduce, limit, affect, or modify the primary obligations and
liabilities of Licensee under the other provisions of this agreement.

C. Authorized representatives of Licensee have met with
Company'’s Division Engineer or his representative and also with a representative of
Company's Communications and Signals Department to receive any instructions
Company may have concerning Licensee's activities on the Property. Licensee agrees
to foliow, at its expense, all such instructions, and in such manner as |s satisfactory to
Company.




NS Law File No. ROE00272

10.  All insurance described above shall be maintained until all work
contemplated hereunder has been satisfactorily completed. Insurance companies may
cancel or make significant changes in the insurance by permission of Licensee and
Company, .or upon giving thirty (30) days' written notice to Ltcensee and Company of
their intent to do so.

11.  After termination of this Environmental Right of Entry Agreement or

‘after completion of the groundwater sampling project, whichever first occurs, Licensee:
agrees to remove ‘any well(s) in accordance with state procedures. Removal
procedures shall include pulling or reaming the well casing(s) and grouting the hole(s)
to ground surface in accordance with U.S. Environmental Protection Agency and state
standards and/or guidelines, including at a minimum grouting from the bottom of the
borehole/well to the surface. After termination of this Environmental Right of Entry
Agreement, Licensee also agrees to restore the Property and shall leave it free of
debris and holes-in the ground and in such condition as is satisfactory to Company.

- Restoration of the Property shall be completed within thlrty (30) days after termination’
of this agreement.

12." If any of the foregoing provisions is held for any reason to be -
unlawful or unenforceable, the parties intend that only the specific words found to be
unlawful or unenforceable are severed and deleted from this agreement and that the
balance of the agreement remain a binding enforceable agreement to the fuIIest extent
permitted by law.

: 13. Ifthere is a conflict between the terms of another contract and this
Environmental Right of Entry Agreement concerning this' property, Licensee and
Company agree that the terms of this Agreement shall contro. .

14, a. Licensee warrants that it is analyzing only for the presence
of total RCRA metals. ’ '

A ‘b. Licensee agrees to give Company a complete copy of the
results of the analyses of any samples taken from the Property and any reports
generated using such data (electronic format preferred), and advise of any planned
corrective action and closure of any well(s) and/or regulatory closure of the site.

15.  With the exception of public grade crossings, Licensee shall not
cross the tracks of Company with any vehicle unless it shall have executed such
separate agreement as shall be provided by Company.

16. Licensee recognizes and assumes all responsibility for all present
and future environmental obligations imposed under applicable environmental laws,
regulations or other such requirements (“Environmental Laws”) relating to any
contamination of the Property or groundwater thereunder that is the subject of the

5
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investigation and/or cleanup addressed by this Agreement, or for which Licensee is

_ otherwise responsible under Environmental Laws. Licensee further agrees to

undertake at its sole expense any cleanup of any contamination of the Property and
groundwater thereunder that is. the subject of the investigation and/or cleanup

‘addressed by this Agreement, or for which Llcensee is otherwise responsible under

Environmental Laws

17 Licensee agrees to waive any and all statutes of limitations
applicable to any controversy or dispute arising out of Paragraph 16, and Licensee
further agrees that it will not raise or plead a statute of limitations defense against
Company in any action ansmg out of Llcensee s failure to comply with Paragraph 16.

Each of the partles therefore has caused this Environmental nght of Entry
Agreement to be executed by its duly authorized representative. .

NORFOLK SOUTHERN RAILWAY ' TRINITY INDUSTRIES, INC.

COMPAI\jé . ‘
By: . =X A : By:

Title: Vice President Title: /ﬂz.ﬁ)wdrm,—;-jé/
: Déte; / O/ Zz / 3 Date: /¥ /3
(PA/I_roé“272.aghdoc)
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Trinity Industries, Inc. South Plant
100 York Street
Hempfield Township
Mercer County, PA
Scope of Work for Norfolk Southern Railway Company Right of Way

The Western Drainage Ditch, along the Norfolk Southern Railway Company (NSRC) right-of-
way (ROW), and General Downgradient Area SW2 (adjacent to the NS ROW) has lead impacted
soil greater than the Non-Residential Soil-to-Groundwater Medium-Specific Concentration
(MSC) (450 mg/kg), which is also the Pennsylvania Clean Fill Criteria.

For impacted soil/historic fill in these areas, Trinity proposes to meet the following cleanup standard:

Site Specific Standard of pathway elimination throngh excavation of impacted
~ soil/historic fill

To achieve the cleanup standard in these areas, Trinity proposes the following response actions:

® Pre-condition soil exceeding 1,000 mg/kg lead with EnviroBlend
| Remove impacted soil/historic fill in the areas exceeding 450 mg/kg lead down to
the following depths

@ (-2 feet in Western Drainage Ditch
@ 0-8 feet in General Downgradient Area SW2

E Perform post-excavation sampling to confirm adequate removal

_ Characterize the excavated soil/historic fill for purposes of determining
appropriate disposal options. Excavated soil/historic fill éxceeding the TCLP
threshold for lead will be disposed off-Site at a permitted facility. All other
‘excavated soil/historic fill will be used as grading material in the Former Disposal
Areas and contained on-Site '

Trinity will be responsible for and will sign as generator for any waste disposal
documentation, including manifests, for any soil, water or other wastes removed from

the property

After impacted soil removal, the Western Drainage Ditch will be re-graded, as necessary, to
maintain positive drainage.- The General Downgradient Area SW2 will be backfilled to existing
grade with clean fill material, compacted, and vegetated.
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